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Introduction

The Employment Equality (Repeal of Retirement Age Provisions) Regulations 2011 came into force on 6 April 2011.

The effect of these regulations means that dismissal for retirement is now unfair and discriminatory because of age unless the employer can establish that the dismissal is objectively justified.

Transitional provisions, applied which allowed an employer to fairly dismiss an employee who reached the age of 65 before 1 October 2011, provided the employer had issued notice of retirement by or before 5 April 2011 and complied with the strict notification procedure.

Anyone who did not fall within the above category, i.e. those who:-

· were 65 before 1 October 2011 and were not issued with a notice of retirement before 6 April;

· reached the age of 65 on or after 1 October 2011, even if they were issued with notice to retire before 6 April 2011;

could not be dismissed for retirement unless the employer could show dismissal for retirement is justified.

In this briefing we look at the whether dismissal for retirement can be justified, unfair dismissal, recruitment and insurance benefits.

Employer Justified Retirement Age

The abolition of the Default Retirement Age (“DRA") does not mean that the employer cannot retire an employee.

Many unions will have negotiated collective agreements which include provision for employees to be dismissed for retirement at a particular age.  Similarly, even if there is no collective agreement, union members may have contracts of employment which provide that the employer can dismiss the employee on reaching a certain age.  The question then will be whether dismissal at a certain age can be objectively justified.

Whether dismissal can be objectively justified will depend on whether or not the dismissal is a proportionate means of achieving a legitimate aim.

Legitimate Aim

Case law has established a number of legitimate aims.  These are as follows:-

· Diminishing performance and allowing people to retire with dignity (Seldon –v- Clarkson, Wright and Jakes [2010] IRLR 865).

· Enabling candidates to be appointed to senior positions (Hampton –v- Lord Chancellor [2008] IRLR 258).

· Enabling the employer to plan the workforce.

· Need to make jobs available for younger employees.

· Sharing out employment opportunities.

· Health of patients (Petersen –v- Berufungsausschüss Zahnärte für den Bezirkwestfalen-lippe [2010] IRLR 254).

Although the above have been identified as potential legitimate aims, it will not be enough for the employer simply to state a legitimate aim.  The employer has to show that the legitimate aim is proportionate in order to be able to justify dismissing an employee at retirement age.  An employer will therefore need to provide cogent evidence that both the aim was legitimate and that the measures taken were proportionate.

Proportionate means

Whether a legitimate aim is proportionate will depend on the balance between the discriminatory effect and the reasonable needs of the business.

Case law has held that the following means may be proportionate:-

· The retirement age was collectively negotiated with a union;

· The employee will receive financial compensation such as a retirement pension (occupational and/or state);

· Compulsory retirement has been widespread without having any effect on the levels of recruitment;

· Costs.

It seems from the above that where a collective agreement reflects the interests of the members then that might amount to objective justification.

Clearly, where an employee is in receipt of a pension and so will have some financial compensation as a consequence of their dismissal for retirement then this coupled with an agreed retirement age amongst the membership is more likely to be accepted as amounting to objective justification.

In any event, whether any dismissal for retirement at a particular age can be justified will depend on the evidence.

Points to note

In light of the case law and bearing in mind collective agreements may provide for employees to retire on request at 65 or normal retirement age, unions will need to consider the following:-

1. revisit collective agreements to consider whether the retirement age can be objectively justified other than on grounds of cost and capability, for example workforce planning; to encourage younger employees to apply for posts or career progression;

2. renegotiate a new retirement age if the current one cannot be justified.  For example, in the case of Hampton (referred to above) the court considered that age 70 was proportionate in those particular circumstances. 

3. Consider different retirement ages for different categories of workers can be justified, for example, where the nature of the job may be relevant.  For example in Wolf –v- Stadt Frankfurt am Main [2010] IRLR 244 physical stamina may be needed for particular jobs, e.g. fire fighters.

4. Where unions are negotiating to retain existing collective agreements or contractual terms which provide for a retirement age they should ensure that they have the support of the membership and there is evidence to support an argument for objective justification as set out above.  It is suggested that any justification arguments should not focus on capability or costs since the employer may then seek to rely on these as justification for making older workers redundant.

Unfair Dismissal

Where the contract provides for the contract to be terminated on reaching 65 or normal retirement age, this will amount to a dismissal under the Employment Rights Act 1996 (“ERA").  In those circumstances, the question will arise as to whether or not the dismissal is for some other substantial reason. 

Whether dismissal for some other substantial reason is fair, will depend on:-

i. Whether the employee was given adequate notice of dismissal for retirement by the employer;

ii. Whether any requests to work beyond retirement age were considered;

iii. Whether dismissal is consistent with the treatment amongst other employees in similar posts at a similar age.

Where there is no provision for retirement age either in the contract of employment or in any collective agreement which is incorporated into the contract an employer may dismiss an employee on grounds of capability.  Dismissal on grounds of capability may be on grounds of performance or ill health.

Performance

If the employer dismisses older workers for performance in relation to older workers the employer will need to show that it acted reasonably.  Whether the employer acted reasonably will depend on whether the employer:-

i. Adduced evidence that the older worker is no longer capable of carrying out their job.

ii. Provided evidence that the employee’s performance needs to be managed for reasons other than that they are approaching state pension age/are older;

Ill-health

i. If the employer dismisses on grounds of ill health the employer will need to show it acted reasonably by showing that the same procedure is applied in respect of all employees, i.e. by providing medical evidence and by considering alternative posts, including part time working, reduced hours.

Points to note:-

· Unions will need to watch for employees being managed out, for example an employer may operate a system of workplace discussions which is only applied to older workers.  Whether or not this will be age discriminatory will depend on whether or not the employer can justify workplace discussions only applied to older workers.

· Employees who are simply dismissed for ill health performance purely because of their age are likely to be discriminatory for age on the basis of stereotypical assumptions, without more evidence as to the older worker’s ill health and performance.

· Unions may wish to negotiate a right to work beyond retirement procedure where there is a collective agreement and/or contract which provides for retirement at a particular age.  Note that this may also amount to objective justification (see employer justified retirement age above).

· Where there is no provision for a retirement age, employees can simply resign provided they give the employer contractual notice;

Recruitment

As of 6 April 2011 an employer cannot refuse a prospective worker employment simply because they are within six months of retirement age (i.e. because they are 64 years and 6 months of age).

Points to note

Unions will need to ensure that employers’ recruitment policies are revised and/or renegotiated in light of this provision.

Insurance Benefits

Insured benefits such as income protection, sickness and accident insurance as well as private medical insurance are exempt from the principle of equal treatment on the grounds of age.  This means employers do not have to provide or offer those benefits once a worker has reached the age of 65 (or the state pension age for men) even where a worker continues working beyond that age.

Where benefits are payable to workers of a certain age, these may still be objectively justified, for example if these are payable on retirement and are designed to soften the blow, in the event employment has come to an end.

In terms of share options schemes, traditionally these have distinguished between good and bad leavers, with those who retire treated as good leavers so not subject to any penalties.  Their option schemes will need to be revisited to make sure that those who leave for whatever reason are all treated as good leavers now that the Default Retirement Age has been removed.

Benefits requiring less than 5 years service

The Regulations specifically state that benefits which require less than 5 years’ service are exempted from the rules and do not therefore need to be justified Where the length of service required is more than 5 years, then in order for the benefit to be exempt, it must reasonably appear to the employer that provision of the benefit fulfils a business need
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